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The appointment to the Supreme Court of the United States 
of Chief Justice Holmes, of Massachusetts, to fill the vacancy 
caused by the resignation of the late Mr. Justice Gray, meets with 
the approval of the law editors of the country — to which we add 
our own. The decisions of the Supreme Judicial Court of Massa- 
chusetts rank high, and to them since 1882 Judge Holmes has been 
a liberal contributor. Before going on the bench, he was an ac- 
curate and enthusiastic law writer, having made a specialty of the 
common law. We have read after him in the decisions of his court 
and always with the sense of satisfaction which attaches to the 
perusal of an opinion having upon it the stamp of hard work. In 
this he resembles his predecessor upon the Federal Supreme Court, 
Mr. Justice Gray, many of whose opinions are complete monographs 
upon the subject under consideration. 

Judge Holmes visited Virginia a year or two since and impressed 
all whom he met with his agreeable personality. We do not doubt 
that he will adorn the great office to which he has been called. 



The members of the bar of Danville, Virginia, have formed a 
local bar association, and have adopted a constitution, by-laws, and 
a tariff of fees. The press report announces that every member of 
the local bar is a member of the newly formed association. The 
officers of the association are: Landon C. Berkeley, Jr., President; 
Thomas Hamlin, Vice-President ; Julian Meade, Secretary and 
Treasurer; and Eugene Withers, W. T. Harris and B. H. Custer, 
Executive Committee. 

The City of Richmond has long had a flourishing bar association, 
but we believe the example has not heretofore been followed by 
other local bars of the State. It is to be hoped that the successful 
operation of these two associations may induce the formation of 
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numerous local associations throughout the State. These local 
associations would prove active feeders to the State Bar Associa- 
tion, and most efficient aids in developing the spirit of good fellow- 
ship and in maintaining the ancient high traditions of the Virginia 
bar. 

The circumstance that every member of the Danville bar unites 
with the local association speaks highly for the esprit de corps of 
the bar of this flourishing little city, and is an instance that prob- 
ably cannot be matched elsewhere in Virginia. 



Judge. Purnell, of the United States District Court for the 
Eastern District of North Carolina, has recently ruled (In Re 
Evans, 116 Fed. 909) that an attorney accepting the office of trustee 
in bankruptcy, surrenders for the time his standing as an attorney 
for the creditors and must look to them for compensation, and not 
to the bankrupt's estate or to the court. Incidentally, he holds 
that when a firm of attorneys recovered in another State an unlaw- 
ful preference of $750 for the fund, a charge of $125 by them for 
services, which he later speaks of as "characterized by vigilance and 
activity," was excessive, and should be reduced to $50 — or about six 
per cent, of the recovery. The reason assigned for this ruling by 
the learned judge is certainly unique: "The referee possibly had 
certain information aliunde the record on this subject which the 
court has not, and, with the lights before it, the holding of the 
referee is affirmed." 

Upon the principal point, the court says : 

"The second question presented is also as to an attorney's fee claimed by 
Messrs. Morrison & Whitlock, who, it is stated at the creditors' meeting, 
were elected attorneys for the trustee. The trustee is a practicing attorney, 
and states in the record •. 'We (meaning himself and the firm of Morrison 
& Whitlock) represent not only the petitioning creditors, but also a large 
majority of all the creditors.' The manner of allowing attorney's fees is 
fixed by the statute, and is discretionary with the court, and when an 
attorney accepts the office of trustee, he surrenders for the time his stand- 
ing in the court of bankruptcy as an attorney for creditors. The practice 
of attorneys electing or having themselves elected trustees in bankruptcy 
is not approved. Attorneys are officers of the court. The claim will there- 
fore not be considered as one by the trustee, but as one represented by the 
firm of attorneys. This claim ignores the rules heretofore laid down by 
this «ourt as to the exercise of the discretion in allowing attorney's fees, 
and not even a reduced amount will be allowed. Attorneys who desire the 
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exercise of this discretion must follow the rule prescribed in a former de- 
cision; otherwise it will not be exercised in any case. As it appears the 
firm was elected by the creditors, it must look to its constituents, not the 
bankrupt estate or to the court, for its compensation. The recommendation 
of the referee and trustee on this claim is overruled, and the claim dis- 
allowed." 



The deference which Federal courts claim to pay to State courts 
by professing to follow the construction of a State constitution or 
statute announced by the highest court of the State, is almost 
amusing in the number of exceptions engrafted upon the "rule." 
Comity becomes comedy. Perhaps it would not be going too far 
to say that a frequent sentiment of Federal judges is to say in effect, 
"We will follow them when we approve them or when we do not 
wish to consider the case, but otherwise we will distinguish and, if 
need be, disregard them." 

An illustration of this, in a small compass, is the case of Great 
Southern Fireproof Hotel Go. v. Jones & Laughlin, Limited (C, 
C. A.) 116 Fed. 793, concerning the lien of sub-contractors. The 
point was made that the Ohio act under which, for the first time, 
an independent lien was given to sub-contractors who furnish 
material or perform labor at the instance of the principal con- 
tractor, was invalid as in conflict with that section of the Ohio Bill 
of Eights concerning the inalienable right of acquiring, possessing 
and protecting property. The Supreme Court of Ohio, in Young 
v. Hardware Co., 55 Ohio St. 423, adjudged the law null and void. 
A precisely similar contention being made in the principal case, 
the Circuit Court of Appeals for the Sixth Circuit declines to fol- 
low the ruling of the State court because it was made "after the 
liens here asserted had been perfected and in a cause to which none 
of the present lienors were parties," and adjudges the statute valid 
and recognizes and enforces the sub-contractor's lien. 

Burgess v. Seligman, 107 TJ. S. 203, and Pleasant Tp. v. Aetna 
L. I. Co., 138 U. S. 67, are cited in support of this position. The 
former case, while dwelling upon the desirability of "comity" and 
the avoidance of "unseemly conflict with the well considered de- 
cisions of the State courts," goes even farther than the principal 
case and declares that Federal courts have an independent juris- 
diction in the administration of State laws in cases between citizens 
of different States, and are bound to exercise their own judgments 
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as to the meaning and effect of those laws, and that it would be a 
dereliction of their duty not to exercise an independent judgment 
in cases not foreclosed by previous adjudication. The syllabus of 
the last named case contains a broad recognition of the right of 
citizens of different States to demand the independent judgment of 
the Federal courts in matters of contract, commercial law and 
general jurisprudence. 

All of which leads us to the conclusion that the view first herein 
above enunciated is not stated too broadly. 

An allusion in the principal case to a point in Federal practice 
should not be overlooked. The citizenship of stockholders in the 
firm of Jones & Laughlin, Limited, not otherwise appearing than 
by an averment that they were "members of the limited partner- 
ship association . . . organized under the Pennsylvania act" 
it was held that it did not sufficiently appear that they were citizens 
of Pennsylvania. The judgments in their favor were accordingly 
reversed and the cause remanded with leave to amend the pleadings 
upon the subject of the citizenship of the parties. Hotel Co. v. 
Jones, 177 U. S. 449. 



